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FORWARD

The Women & Housing Rights Programme (WHRP) of The Centre on Housing Rights and
Evictions (COHRE) first began to work on the head of the household concept in 2007. It
was found in the course of a study on tsunami affected women and their land rights that the
usage of the concept of head of the household had the effect of disentitling women of post
tsunami state allocated lands. The WHRP decided to conduct preliminary research into the
usage of the concept by state institutions in its dealings with the public. The findings of that
study were widely disseminated at trainings, workshops and discussions held by COHRE.

In 2008, COHRE decided to study the head of household concept in more depth and we
embarked on a socio legal study to look at the historical roots of the concept and to examine
how the state administration has been using this concept . The study is, we believe, the first
of its kind in Sri Lanka. We hope the study will be of benefit to those working in the field on
land issues, to state and non state sector, civil society groups working on land and property
rights, academics, policy makers, law makers, donor organizations and others working in the
field of human rights and specifically on the rights of women.

I would like to thank Ms. Lakmini Seneviratne who wrote the study and also supervised the
research. I would also like to thank Thiagi Piyadasa and Juanita Arulanantham, the research
assistants who conducted the research. My thank you also to the researchers who conducted
the interviews.

[ would also like to thank Todd Wassel and Mayra Gomez of COHRE for their valuable input
into the study and Dr. Sepali Kottegoda for reviewing the draft study.

Shyamala Gomez

Women & Housing Rights Officer

Centre on Housing Rights and Evictions (COHRE)
Sri Lanka
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Chapter |
THE CONCEPT

a) Introduction

The phrase ‘head of the household’ has been used in the socio-cultural context in Sri Lanka
for such a long period of time, that the same phrase or similar terminology has entrenched
itself in most official documentation relating to administration and legal affairs in the
country. Research indicates that in many instances the usage of this concept has resulted in
discrimination against women. This was particularly seen in the aftermath of the tsunami
where women were disentitled to property as a consequence of the stipulation that the male
‘head of the household’ be authorised to sign official documentation. This is due to the pre
conceived notion that a male member of the household i.e. husband, father, elder son etc,
must assume the role of head of the household regardless of whether and if so how it is defined
by laws and administrative procedures. The terminology is also used in several other South
Asian, South East Asian as well as African countries.

Objectives of the Study
This research was undertaken with the following objectives:

e to trace the origins of the concept

* to create awareness among relevant stakeholders, including policy makers about
the ‘head of the household’ concept and its negative impact

* to suggest alternative terminology to the concept

e toproduce areport which will be used as alobby document to urge the government
to abolish the use of the concept in public administration

Methodology
The study attempted to achieve its objectives through the employment of various research
techniques such as:

e Literature survey ie. research reports, publications, Law Reports, Acts of
Parliament, periodicals, government circulars, gazette notifications, Government
forms etc

o Internet research i.e. the work of the Unites Nations Organisation, comparative
developments in other countries in the region etc
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Interviews i.e. total of 44 interviews were conducted in person, via telephone and
via email. The interviewees included representatives in government ministries,
police, Grama Sevakas, Government Agents, District Secretaries, lawyers,
women’s activists, representatives of UN agencies, academics etc.

archival research i.e. the records of the National Archives was researched
extensively

Workshops i.e. information generated from discussions with participants at
workshops conducted by the Women’s Housing Rights Programme, COHRE
were also taken into consideration. These participants included representatives of
government institutions, administrative service, Grama Niladharis, civil society,
donor community etc.

The study was conducted over a period of 9 months (March — December 2008).

b) Definitions

An interesting observation as regards the concept of head of the household in the Sri Lankan
context is how deeply it has taken root in the administrative and even legal structures within
the country without there being a comprehensive legal definition to the same.

The only existing definition to the phrase as was uncovered by the research is that which is
adopted by the Department of Census and Statistics, which defines a head of the household
as the person who usually resides in the household and is acknowledged by the other members as
the head’. Several other conditions are stipulated in the definition:

There should be a head of the household for every household unit.

The head of the household must normally reside in the same place in which the other
members of the household unit reside. If not, he/she should not be included in the
schedule and the busband/wife of the head of the household or a another member
residing in the same household who has the confidence of the other members as being
able to make decisions regarding day to day activities should be included in the list as

the head of the household.

The head of the household need not necessarily have an income.

Where there are more than one households in a unit, each household should have a

separate head of the household.

There should be a head of the household even when the household does not have a house
to reside.

! Handbook for Enumerators, Census of 2001 — Sri Lanka, issued by the Department of Census and Statistics, Ministry of
Finance and Planning, p. 12.

2 Ibid
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c) Historical Roots

According to Tammita-Delgoda the origins of the concept of head of the household in Sri
Lanka is connected with land ownership.’ In Sri Lanka, unlike for example in India, one’s
status in society is determined inter alia on the basis of land ownership (e.g. one cannot
find the Indian equivalent of the Vellala and Govigama castes in Sri Lanka which are linked
with services rendered involving land). Therefore Tammita-Delgoda considers the concept of
head of the household as having its roots in the nexus between ownership of land and social
status.

B Reference to the concept among the indigenous Vadda community

Obeysekere? refers to Kadaimpoth — records on boundary divisions, which contains a
census of the vadda community (i.e. an indigenous community inhabiting South Eastern
Sri Lanka for centuries, with strong links to the land) conducted during the Kandyan
Kingdom. According to him, the First Matale Kadaimpotha during King Rajasinghe’s
reign (during 1600 AD) refers to six women heads of households known as “Vedda
Women Chiefs’ among references to other women. These records have been published
as Kadaimpoth Vimarshanaya edited by Abeyawardene and translated into English as
‘Boundary Divisions of Sri Lanka’ (published by the Academy of Sri Lankan Culture).
Obeysekere noted that the translation has omitted the reference to vadda women heads
of households. Nevertheless, the Second Matale Kadaimpotha recorded hundred years
later during King Sri Wickrama Rajasinghe’s reign (1798-1815) - the last Sinhalese King
before Ceylon in its entirety passed under British sovereignty, had made reference to some
women heads of household. Although the reason for the inclusion of women as heads of
households alongside men in these records is unknown, it indicates the willingness of the
early vadda community to not confine the concept of head of the household to men, by
excluding women altogether.

Use of the concept during the Sinhalese Kings preceding colonisation:

The ancient system of land tenure of the Sinhalese Kings influenced the Portuguese (1505-
1658) and Dutch (1656-1796) systems significantly. This ancient Sinhalese system was
premised on the notion of the supremacy of the King and that all lands belong to the
King. Accordingly, any land that the countrymen got to use and enjoy was bestowed on
them upon condition that they perform some service to the King or in some cases the
Lord of the village. Records indicate that these service tenures were undertaken solely by
men and therefore the consequent possession/ownership of land (paravenia) also came to
lie in the hands of men. It is also indicated that succession to such paravenia in the event
of death of the original owner, seemed to favour male members of the family - “his son if
he has one or...™

3
4
5

Dr. SinhaRaja Tammita-Delgoda, Historian, interviewed on 23.10.2008
Prof. Gananath Obeysekere, Historian, Princeton University, USA interviewed on 28.08.2008
K.D. Paranavitana, Land for Money: Dutch Land Registration in Sri Lanka, Royal Netherlands Embassy, (2001) p.9
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B Use of the concept during the Portuguese (1505-1658) and Dutch era (1656-1796):

The system under the Sinhalese Kings in turn influenced the subsequent compilation
of the rombos (i.e. official registers) during the Portuguese and Dutch era. Paranavitana
emphasises the fact that the compilation of zombos was not a totally novel innovation of
the Portuguese and that it was heavily influenced by the system of land registration that
prevailed in Ceylon under the Kings at the time.® According to Juriaanse,

“The tombos were divided into two parallel series, the one called ‘hoofd’ (head)
and the other ‘land’, which were complementary to each other. The head (or Poll
as cited in the fn) is a compilation preliminary to the land tombo. It was only after
the registration of the heads of the families that the appropriate persons should be
summoned for the land registration. .. The hoofd tombo sets down under each entry
the full name of every landholder, his “wasagama” (Family name) and patabend;
namé’ (honorific name), and any alias by which he might have been known, together
with his caste and occupation. Below were recorded the names of the individual
members of his family — his wife, children, grandchildren, and his remoter
kinsmen by blood or marriage (emphasis added).””

However, some of the persons who were interviewed during the research such as Jayawardena
was of the opinion that it is unclear if there was any Sinhalese system of land registration
as referred to by Juriaanse and furthermore whether it was biased towards males.®

Paranavitana notes that, ‘the name of the principal land holder who was the principal
informant for a particular family (emphasis added) was therefore, prominently recorded
in the head tombos entries. His (emphasis added) name was followed by that of his wife and

children in chronological order of their age™ Elsewhere in his book, Paranvitana notes that
‘the informant was usually the head or the oldest member of a family™°

According to Paranavitana, “the zombos were mainly intended to provide ready reckoner
of state dues from the productive land. It is obvious that their intention has been exceeded
beyond expectations, encompassing the establishment of native property and civil rights™"'
He notes that:

‘among other things, the tombos established the identity of the villagers together
with their civil and property rights with reasonable documentation. Accordingly,
this ‘mania of registration’ assisted the native public in several aspects even in the
twentieth century which the Dutch administrators never thought of.”

Supra note 5, p.4-6

Juriaanse, M.W., Catalogue of the Archives of the Dutch Central Government of Coastal Ceylon 1640-1796, Colombo,
(1943) p.244

Dr. Janaki Jayawardena, Senior Lecturer, Faculty of Arts, University of Colombo, interviewed on 01.04. 2008

Supra note 5, p.83

Supra note 5, p 115

Supra note 5, p.91
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What is perhaps the most unintended effect of this process of registration is the inadvertent
institutionalisation or endorsement of the acceptance of male members over female
members in a family as ‘owners’ and thereby ‘heads’ of households. Interestingly, during
a personal interview with Dr. Paranavitana for the purposes of this research, he argued
that there was no prejudice to women during the Dutch period'?. Nevertheless, Risseeuw
points out that even though a systematic research is yet to be conducted on the issue of
women’s access to land as recorded in the newly introduced tombo register, “i could be

that, within this process, women had already started to lose their traditional rights in relation
to land”

Use of the concept during British Colonisation (1796-1948):

The most significant influence on the development of the concept of head of the
household seemed to have occurred during the period of British colonisation. Prior to
British colonisation, the customary laws on marriage and succession had a relatively high
degree of emphasis on the rights of females. In a system where several forms of marriage
subsisted simultaneously i.e. polyandry, joint marriages involving several brothers and
sisters, monogamy etc, the customary laws seemed to have conferred a high degree of
independence on women in relation to rights within marriage and at divorce, e.g. a
woman had a right to own property on her own without joining the husband during
marriage and to reclaim dowry property at dissolution of marriage, voluntary decision of
either husband or wife was an acceptable basis for divorce etc..

As regards succession, the custom was to trace descent through females and tracing descent
through males was only a later development. This is supported by writers like Hayley who
endorse the fact that in earliest times, the rule of matrilineal descent prevailed.' While
explaining the general approach of the traditional laws towards making equal division
among children as regards intestate succession, Hayley refers to the Nithi Niganduwa to
reveal in his opinion the only instance suggestive of preferential interest i.e. the common
practice of assigning the family mansion to the eldest son out of respect for his seniority.”
However, he is quick to emphasise the absence of a concept of male head of family within
the traditional systems of law that prevailed in Sri Lanka, as opposed to the Roman
concept of patria potestas.'® Thus, British analysis of traditional law emphasise the equality
of sexes in degrees of access to land and property including the absence of the concept of
primogeniture in the system.

However, according to scholars like Risseeuw, British accounts of the system that prevailed
prior to their advent have to be interpreted carefully. One reason being that these accounts
were based on the coloniser’s own scope of comprehension and presented in terminology
that was understandable to the reader i.e. the British, which did not necessarily represent

16

Dr. K.D. Paranavitana, Historian, interviewed at the Department of National Archives on 21.04.2008

Carla Risseeuw, Gender Transformation, Power and Resistance among Women in Sri Lanka: The Fish Don't Talk about the
Water, Manohar (1991), p.31

Hayley, (1923) p.165 cited in Supra note 13, p.24

C.].R. Le Mesurier and T. B. Panabokke, Nithi Niganduwa, The Vocabulary of Law as it Existed in the Last Days of the
Kandyan Kingdom, Government Printer, Ceylon (1880), p.66 cited in Supra note 13, p.24

Supra note 14
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facts accurately or sometimes even led to distortions. The other reason is that the
British sources seemed to have promoted what they favoured according to their own
values concerning marriage, divorce, rights within family and of spouses etc. Both these

approaches would inevitably have influenced the future of traditional customs and laws
of Sri Lanka.

Accordingly, the British colonisers ‘infiltrated’ the traditional system in several ways:

Registration of marriage

Some scholars argue that the legal requirement imposed by the British for compulsory
registration of marriage deprived women the basis for the relatively high position she
enjoyed in relation to right to own separate property, power of voluntary divorce etc."”

Legislation on Succession

New legislation was enacted which preferred patrileneal inheritance, changed adoption
from a family decision to a legal procedure and introduced primogeniture into the Sri
Lankan system.

Legislation on property ownership for married women

Although the provisions of the Married Women’s Property Ordinance No.18 of 1956
guaranteed the right of married women to own property for themselves, in reality this
was a privilege only available for elite women i.e. it was only those women who had
land ownership in the family that could enjoy this right. Some writers argue that the
real objective of this law was to indirectly tackle the conflict between fathers in law and
sons in law as regards dowry property at divorce, rather than guarantee property rights
for married women.'®

Introduction of a new economic policy that created a market for land

The economic policy introduced by the British rendered land a marketable entity while
providing opportunities for individual ownership of land. It has been observed that as
a consequence of the struggle for these resources by Sinhalese privileged males’ gaining
momentum, access to lands for their women were reduced. Scholars like Risseeuw
argue that the substantial diminution of access to land for women “was most likely not
undertaken out of a conscious effort to reduce women’s rights but more as the latter’s
interests shifted to the background in relation to the substantial struggle among the men
themselves, as heads of their individual families”*The revised laws on marriage gained
momentum during this era whereby inheritance and dowries provided an additional
form of acquiring land, which on the other hand sought to reduce women’s access to
landed property even further.

V' Supra note 13, p.42
8 Supra note 13, p.67
Y Supra note 13, p.44
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The new economic policy clashed with the traditional system of communal land
ownership and its deep commitment towards creating economic security and individual
independence for all family members. Although it filled the lacuna in the traditional
system by creating avenues for economic mobility, these were almost exclusively open to
males in society and benefited women only indirectly as a consequence of the progress
by their men. The increased opportunities for men and the lowered access to resources
and opportunities for women, created a set of ‘implicit principles’ that operated within
the family which in effect rendered the male the head of the family while women’s role
in family decision making was increasingly curbed.

“The Sinhalese traditional practise of males dealing with outsiders on the family’s
behalfwas reinforced by the British, so the former “naturally” became their family’s
and the communitys spokesman. Thus they could propose and influence decision
about which those whom they were (initially) representing remained ignorant.
Therefore, Sinhalese men started with an infinite advantage over their women in
dealing with the new reality of the colonial state™

The Colonisers Point of View

Under these circumstances, the adverse influence on the status of women through the

changes introduced by the British colonisers could be interpreted as either deliberate

or careless. According to Risseeuw, the British were unaware of the implications of
this approach on women within their families — “Zhey needed one, continuous owner of
land per “family”, but in theory the sex of the future owners would make no difference”.”

However, in the changes that were introduced preference was given to males over

females due to several reasons:*

o the high degree of internalisation of the ‘preference for males’ within their
own system

o the familiarity with such a system in their home country

o the fact that the colonial staff including informants were exclusively male,

thereby influencing the content of the laws and policies introduced by the
British

e introducing changes in the wake of forming the colonial state which sets the
background for transforming economic, social and gender relations in the
guise/interests of ‘progress’ and ‘equal rights for all’.

e The changes which spanned over a century of the British rule sought to conceal
the (adverse) effects that were taking place

o The fact that in reality, position of women in the family in the pre-colonial era,
although comparatively preferable, had not been on par with their men and that
women never had a place in state control either before or during colonial era.

2 Supra note 13, p.143
2 Supra note 13, p.53
2 Supra note 13, pp. 53-54, 72 and 136
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Risseeuw observes that comparatively, the British were more successful than the former
colonisers in that they offered an effective mix of rules and opportunities which ensured
the achievement of their targets. Risseeuw points out that for the new economic policy
to succeed, the British required hierarchy in families, reduced familial responsibility and
swift decision making and not necessarily that males take precedence over females. She
attributes responsibility for the discriminatory effect on women not to the demands of
economic policy “but to it being implemented by people who were only partly aware
of the implications of their actions for gender relations”.*® As regards the influence of
the Sinhalese male elite over the thinking of their colonisers, she opines that it “most
likely was not consciously used to curtail their women’s status, but more specifically to
obstruct those women who could defy the man’s decisions for the family.”

“Therefore, it may be more accurate to view the gender transformation takin
y & g
place not so much as a move against women, but rather as a process advantageous

to the male heads of family™™*

It could be concluded that the concept was not a deliberate construct or an imposition
of the colonisers, but a (perhaps an inadvertent) consequence of colonial policies
being implemented without proper appreciation of the socio-political landscape of the
country i.e. Sri Lanka, by an ignorant and perhaps unconcerned (British) coloniser.

d) Sociological Perspectives: Past and Present

Tammita-Delgoda strongly advocates that discrimination against women is a colonial
construct and that women enjoyed considerable freedom and liberty in society during the
pre-colonial era. According to Ellawala, from the earliest times when Sri Lanka was ruled
under Kings, women were allowed considerable freedom and independence in Ceylonese
society.”” Although the father as the head of the family exercised extensive powers over the
family during this early era, there is no evidence to show that women were prevented from
participating in politics and women had also enjoyed certain rights and power within
their families under the pre-colonial economic and social structures.”® Women not only
had the right to own property but also enjoyed special privileges in the trade activities
they were engaged at early times. However, during the pre-colonial period women were
to a large extent excluded form large scale economic activity. Women also enjoyed legal
privileges. Scattered evidence also suggests women had access to education though it may
not have had been on an extensive scale. Sociologists point out that the general standard
of female education may also not have been far behind that of men.”

Despite these securities, Jayawardena expressed her doubts on equality of place for women
with men in society in practise.”® Indeed, Ellawala also admits that although nothing

23
24
25
26
27
28

Supra note 13, p.138

Supra note 13, p.144

H. Ellawala, Social History of Early Ceylon, Ceylon, (1969), p 82 83
Supra note 25, p 89 — p 90

Supra note 25, p 88

Dr. Janaki Jayawardena, interviewed on 01.04.2008
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indicates that the birth of a girl was ‘unfavoured’ during the pre-colonial period, sons were
preferred for economic, political and social issues e.g. daughters were not entitled to equal
shares of property as sons during inheritance.” Jayawardena added that economic changes
in the colonial period contributed to the development of the head of the household
concept. The plantation economy gave labour an economic value, whereas previously the
focus was on collective labour as regards farming. Most of the job opportunities that were
created were also male dominated which lead to the emergence of the concept of the bread
winner. The civil service too was mostly dominated by men because men were encouraged
to join the civil service rather than women, despite the fact that women were qualified for
the jobs. On the other hand, women were relegated to service oriented jobs.*

Another consequence of the policies introduced during the colonial period is the loss of
women’s access to land e.g. through the imposition of the institution of monogamous
marriage, individual ownership of property etc.’! A concept that was asserted along with
these changes and legitimised particularly by the British (consciously or inadvertently)
was the concept of the head of the family.

Commenting on the modern context where there is a predominance of allocating houses
to male members in the family especially in the slum areas of Sri Lanka, Gurusunghe®
pointed out that a contributory factor could be the large number of unemployed young
men. In most cases, the women are the bread-winners in the slum communities and the
young men rarely find stable employment. Nevertheless, propagating the popular social
norm that securing title in a man’s name indirectly ensures security to the partner i.e.
woman, houses are allocated to a male member of the house. The indirect expectation in
this practise is that the women’s interests will be looked after by the men in the family.

Observations

The above analysis makes it clear that the concept of the head of the household has
strong links with sociological and historical phenomena within the Sri Lankan society.
The social customs and usages, the administrative processes relating to rights of ownership
and control that prevailed over the years through pre-colonial and colonial times seemed
to have contributed significantly to the assimilation of male members of families to the
position of ‘head of the household in the Sri Lankan milieu. More significantly, as will
be seen in the next chapter, this concept which gained social recognition through usage,
gradually seeped into formal legal and administrative machinery of the State thereby
institutionalising itself within the governance structures in post-colonial Sri Lanka.

2

9

30

32

Supra note 25, p 84 and 97

Dr. Janaki Jayawardena, interviewed on 01.04.2008

Janaki Jayawardena, Cultural Construction of the ‘Sinhala Woman' and Women’s Lives in Post-Independence Sri Lanka,
Centre for Women’s Studies, University of York (2002) (Ph.D thesis, unpublished)

Ayanthi Gurusinghe, Country Team Manager-Sri Lanka, Slum Upgrading Facility, interviewed on 01.04.2008
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Chapter I
APPLICATION OF THE CONCEPT

a) In the Law

Commitment to patriarchal traditions underlined pre-independence legislation as well
as the Commission reports preceding them.” An examination of the pre as well as post-
colonial laws confirms the following points:

- the law does not give express recognition to the concept of head of the

household

- the law does not recognise the concept of head of the household as synonymous
with male members of the family

- the law does not prefer male members of the family over females as head of the

household

This in turn reinforces the argument that the notion of male family members being
synonymous with the concept of head of the household is purely the result of social
acceptance and long usage. However, as will be discussed below, this notion is tacitly
acquiesced by the law through the unequal status granted to females on several issues
relating to marriage, family and land ownership under the Sri Lankan legal system.
Although the law has progressed over the years in becoming more gender sensitive, the
following account of the law governing certain socio-economic and political aspects of
life seems to facilitate a de facto recognition of the status of head of the household in
Sri Lanka.

The Sri Lankan Legal System in Brief

Roman- Dutch Law, English Law and General Law

During the British period, Roman-Dutch Law (RDL) came to be known as the
residuary law of the land, because it applied in all situations where a statute or a special
law (explained below) did not provide. The RDL as it applies currently in Sri Lanka has
been modified from the original Roman-Dutch concepts through judicial decisions and
principles of English law introduced during the British period. Therefore, the current
amalgamated version of RDL and English Law is also referred to as the General Law.

33 Savitri W.E. Goonesekere, Colonial Legislation and Sri Lankan Family Law: The Legacy of History in K.M. de Silva, C.R. De
Silva, and S. Kiribamune (eds), Asian Panorama: Essays in Asian History, Past & Present, New Delhi (1990), p. 203
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Special Laws

The Kandyan law, Muslim Law and Thesawalamai are three systems of law found in Sri
Lanka which are not of general application but apply to sections of the community. They
are sometimes called “personal laws” in reference to their application to a particular group
of people who possess common characteristics, or “territorial laws” in reference to their
application to all persons resident in a particular territory. Most of these customs have
now been codified through Acts of Parliament.

Special Laws

The Kandyan law, Muslim Law and Thesawalamai are three systems of law found in
Sri Lanka which are not of general application but apply to sections of the community.
They are sometimes called “personal laws” in reference to their application to a particular
group of people who possess common characteristics, or “territorial laws” in reference to
their application to all persons resident in a particular territory. Most of these customs
have now been codified through Acts of Parliament.

Kandyan Law

Kandyan Law applies to the Kandyan Sinhalese in Sri Lanka — those who have a long
tradition of living in the provinces where Kandyan law prevailed i.e. mainly the Central
province of Sri Lanka, following the language and customs that were prevalent there.
It is also believed to be applicable through descent. Many aspects of Kandyan law have
now been modified through legislation which was introduced during the British period
that sought to codify the system.

Thesawalamai

Thesawalamai was introduced to Sri Lanka by Tamil immigrants from India and was
modified through later immigrants and influence of Hindu law. It carries aspects of
both a personal law as well as a territorial law in that it applies to all persons who are
‘Malabar (Tamil) inhabitants of the province of Jaffna’ (personal) and to certain aspects
of property law where the land is situated in the Northern province irrespective of the
race of the owner (territorial). Almost all aspects of the law of Thesawalamai have been

codified through legislation.

Muslim Law

Muslims who came to Sri Lanka introduced a portion of the system of jurisprudence
that were common to Muslims around the world, that originated from religion i.e. Islam.
Muslim law applies to all Muslims — whether by birth or conversion, who profess the
Islamic faith; and is not dependent on belonging to a particular race or community.
Aspects of Muslim law have also been codified.

[For a detailed description of the Legal system of Sri Lanka, see An Introduction to the Legal
System of Sri Lanka by L. ]. M. Cooray (1992)]
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Application of the Concept

1. Marriage

1.1 Roman Dutch Law

In the Roman Dutch Law which is the foundation of the general law on marriage, a
married woman was under the guardianship and marital power of her husband. The
concept of the wife’s ‘coverture’ or her inferior legal status during marriage, the husband’s
marital power, the inferior legal position of the widow and the unity of personality
between husband and wife are important features of the English and Roman Dutch
legal system.*

1.2 Thesawalamai

Property rights of a married woman governed by Thesawalamai has attracted much
debate over the years due to the condition imposed by the same law requiring prior
consent of the husband for the woman to dispose of her immovable property.® It was
introduced into the Tesawalami code through colonial legislative reform and established
by a judiciary adopting a very conservative attitude®.

1.3 Muslim law

Islamic law recognises significant rights of a husband over his wife’s person. He is
considered to be in charge of all her affairs and is expected to deal with them. However,
Sri Lankan courts have taken the view that his marital power does not extend to matters

regarding property. ¥/

1.4 Kandyan law

According to traditional Kandyan law, during the marriage ceremony, the groom
makes a declaration to the effect that all articles in the bridal hall are his property.
In the absence of evidence to the contrary, a marriage contracted under Kandyan law
is presumed to be in Diga, where the wife becomes, for all intents and purposes, a
member of the husband’s patriarchal family*’. As a more controversial manifestation of
the dominance of the male partner in the marriage, there are suggestions that according
to Kandyan law during the lifetime of a husband or after his death his younger brother,
a close agnate, or even a stranger could be authorized to have sex with the wife for the
purpose of begetting children for the husband, and the wife’s own wish appears not to
have been consulted for the purpose®.

Supra note 33, p.201
S.W.E. Goonesekera, The Legal Status of the Female in the Sri Lanka Law on Family Relations, (1980) pp 26-8

Savitri W.E. Goonesckere, Gender Relations in the Family: Law and Public Policy in Post-colonial Sri Lanka in Palriwala and

Risseeuw (eds), Shifting Circles of Support: Contextualizing Gender and Kinship in South Asia and Sub Saharan Africa,
Sage Publications, New Delhi (1996), p 316

Supra note 35, p 28

See Tambiah, Sinhala Laws and Customs, Colombo (1968), p 58

Supra note 38, p 59

Supra note 38, p 62
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2. Parental power

2.1 Roman Dutch Law

In early Roman Dutch Law, although parental power of a legitimate minor child was
shared by both parents it was referred to as ‘paternal power’. This endorses text writers’
view that the mother’s rights regarding the child were not on par with the father’s. The
modern law in South Africa confirms this on the basis that he is the natural guardian
of minor children to the exclusion of the mother. On the father’s death the mother
is deemed to succeed as natural guardian if the father has not appointed a guardian.
However, the mother is considered the sole guardian of an illegitimate child.

Early court decisions in South Africa and Sri Lanka have been inclined towards giving
weightage to the preferential right of the father over the child’s best interests. For example,
in the South African case of Calitz” the court held that, “(i) has no jurisdiction where no
divorce or separation authorizing the separate home has been granted, to deprive the father of
his custody.”** Almost two decades later, in Zvaldy,®® the Sri Lankan court emphasised the
need to construe the concept of welfare of the child within the scheme of the father’s
preferential right.* Thus, Sri Lankan courts have clearly followed the principle that the
preferential rights of the father will prevail if not displaced by considerations regarding
the welfare of the child.” Pursuing this approach which lasted over a decade, courts also
held that even on the father’s death, the mother requires appointment by court to deal
with a minor’s property or accept from a minor’s debtor. * The preferential status of the
father as natural guardian seems to connect with the legal system’s perception that he is
the ‘breadwinner’, thus imposing an obligation on him to support his wife and family.*
The woman’s obligation to support remains unclear

However, the more recent approach of both South African and Sri Lankan courts has
emphasised on the paramount interest of the child.*’ In the recent case of Jeyarajan v
Jeyarajan®® the Court of Appeal endorsing the position of both the modern Roman
Dutch Law and the English Law which gives paramount consideration to the interests
of the child, held that the custody of very young children would ordinarily be given
to the mother. Therefore, it could be concluded that there seems to a gradual shift in
the position of the courts as regards the preferential right of the father in relation to
custody.

41
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[1939] AD, 56

S. W. E. Goonesekere, The Sri Lanka Law on Parent and Child, 2 edition, Colombo (2002), p 215

57 NLR, 568

Supra note 42

See for e.g. Madulwathie v. Wilpus, 70 NLR, 90

Supra note 42, p 217
Also see section below on Maintenance

Supra note 42, p 205-6; Supra note 34, p 302 at 317

September v Karriem, [1959] 3 SA, 687; Weragoda v Weragoda, 59 CLW, 59; Fernando v Fernando, 70 NLR, 534
[1999] 1 SriL.R, 113
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A consequence of the father’s paternal power under Roman Dutch Law was full powers
of management of a minor’s property, the ability to receive and invest money, control
assets and use income from it for minor’s maintenance and education. !

It was the father’s consent that was required for the tacit emancipation of a minor, the
mother’s consent only sufficing when she succeeded him as guardian. >

As regards consent required for the marriage of a minor, in the event of a difference of
opinion, the father’s view prevailed. The Marriage Registration Ordinance No. 19 of
1907 (as amended) states that the father is first in the order of persons whose consent is
required for the marriage of a minor except in certain exceptional situations.*

As the natural guardian the father had the superior right to represent his children in
court. A mother could assert this right on the fathers death, providing he had not
excluded her by appointing a guardian®* The mother’s right to appoint a guardian could
be limited by the father making the appointment himself. This could also exclude her
right to represent the child in legal proceedings, take charge of his property etc.”> The
father, as natural guardian could assert a right to determine the religious education of a
legitimate child, even if the mother obtains an order of custody during his lifetime.*

2.2 Customary laws of the Tamils and Sinhalese
When the joint family system disintegrated the customary laws of the Tamils and
Sinhalese preferred the maternal relations to the paternal relations in granting custody
to the child.”” The customary laws of the Tamils and Sinhalese also differed from the
early religious prescriptions of the Dharmasastras® which required that a woman could
not adopt except with the permission of her husband.

2.3 Thesawalamai law
It has been suggested that the Thesawalamai recognized the father as the natural
guardian of a minor and that on his death, the mother succeeded him but had to hand
over the child and its property to the maternal grandparents if she contracted a second
marriage; whereas the father of legitimate children governed by Thesawalamai will be
able to assert his right to custody even when he remarried.*
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Supra note 42, p 275

Supra note 42, p 218

Supra note 42, pp. 218, 307-8
Supra note 42, p 297

Supra note 42, pp. 218, 285
Supra note 42, p. 305

Supra note 38, p 54

Dharmasastras are texts consisting of the collection of religious su#ras mainly in the form of aphorisms which tersely deal

with principles of law relating to obligations of a householder, functions of government, administration of justice, inherit-

ance etc., in the shape of legal digests which preceded the caste and tribal customs collected in India in the 19* century.
Supra note 38, p 55
Supra note 42, p 202 and 238
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3.

2.4 Kandyan law

The view has been expressed that under Kandyan law the father was ‘by nature and
nurture’ the guardian of a minor, and has paramount claim to the guardianship and

custody of his child.®!

As regards parental consent for the marriage of a minor, under the Kandyan Marriage
and Divorce Act of 1952 (as amended), the mother could give consent only if the father
was unavailable due to death, legal incapacity or absence from Sri Lanka.

2.5 Muslim law

In Islamic law, parental power is classified into guardianship of person, property or
in marriage. In Islamic law, the father alone is deemed the natural guardian. He has
a right of access and is entitled to supervise the upbringing of the child until the age
of personal emancipation or majority, even when the mother has the right to physical
custody of the child. The mother is completely excluded from the guardianship of
property, and occupies a very low place in the order of guardians entitled to succeed the
father as guardian of marriage®. There is also judicial authority in Sri Lanka to support
the proposition that she cannot act in this capacity®

Citizenship

The Citizenship (Amendment) Act No. 16 of 2003 recognises the right of a mother who
is a Sri Lankan citizen to pass citizenship to her children irrespective of the nationality
of the father. Before this amendment, under the Citizenship Act No. 18 of 1948, only a
father could pass Sri Lankan citizenship to his children. According to the Act, children
born even before the passing of the legislation but after November 15, 1948 will have the
right to Sri Lankan citizenship even if only the mother is a Sri Lankan citizen.

Until 1999, the Controller of Immigration and Emigration Sri Lanka followed guidelines
for Residence visas (stamped as “Secret - for official use only”) that stipulated in clause
4 “Sri Lanka follows a patriarchal system; hence Residence Visas are normally granted
only to female spouses of Sri Lankans”. In the Supreme Court case in 1999, filed on
the grounds of infringement of Article 12(1) and (2) of the Constitution relating to
eqality, the immigration and emigration authorities were directed to halt this secret and
discriminatory practice in awarding residence visas. The petitioner, a German national
by the name of Bernard Maximilian Fischer who had married a Sri Lankan female was
awarded his residence visa and the right to work in the country.*

Supra note 42, p 202

Supra note 42, p 204, 291-2

Supra note 42, p. 314

htep://sundaytimes.lk/990530/news5.html
http://lakdiva.com/island/i990523/news.htm#In%20petition%20t0%20Supreme%20Court
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4. Maintenance

4.1 General Law

In Roman Dutch Law the duty of support between the husband and wife was reciprocal,
but the wife’s duty was not on par with the husband’s. She only had a legal obligation
to maintain a husband who was indigent and unable to maintain himself.® There
is some authority in early Roman Dutch Law that as between parents, the primary
obligation is imposed on the father of the child. However, in the modern Roman
Dutch Law the mother shares the responsibility to maintain the child with the father.
The father’s primary obligation to provide maintenance for a legitimate may have been
influenced by the fact that a married man was considered the manager of community
of property. When the wife’s right to separate property was recognised under the law,
there’s authority in the modern Roman Dutch law as applied in South Africa to support
the proposition that she must contribute the children’s maintenance when she has the
means to do so®.

4.2 Maintenance Act No.37 of 1999

The Maintenance Ordinance 1889 focused on the man as the sole breadwinner, despite
the fact that traditional law recognised a woman’s economic independence.”” The
Maintenance Act 1999 which amended the Ordinance of 1889 contains the General
Law on maintenance during marriage. The act requires any spouse with sufficient
means to maintain the other spouse, if such individual is unable to maintain him or
herself. The law in place prior to the act imposed a duty of maintenance only on a
husband. An order for maintenance will not be awarded if the applicant spouse is living
in adultery or both spouses are living separately by mutual consent. In cases where a
wife is precluded from receiving an award for maintenance under the Maintenance Act,
she may still bring a civil action to enforce her husband’s common law obligation of
support her personal necessities. The Maintenance Act also imposes a duty on a parent
to provide for the maintenance of all minor children, needy adult offspring (ages 18-
25) and disabled offspring. The applicant-spouse need only prove financial need and
the other spouse’s ability to provide the required support.

There is also provision for liability on the part of a married woman with separate
property under the Married Women’s Property Ordinance of 1923.

4.3 Muslim law

Under Islamic law, the mother’s liability to support her legitimate children only surfaces
if the father is indigent and unable to fulfil his duty of support.”’

Supra note 35, p 42
Supra note 42, p 432,408
Supra note 33

Supra note 42, p42

Supra note 42, p 445-6
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4.4 Thesawalamai law

Jaffna Matrimonial Rights and Inheritance Ordinance No.l of 1911 imposes
maintenance liability on a married woman with separate property.”

5. Property

5.1 General Law

Women governed by the General Law were for many years subject to the Roman
Dutch Law on matrimonial property. Under this system the property belonging to the
woman at the time of marriage ceased to be her separate property under the doctrine of
community of property. As the sole repository of marital power, the husband controlled
the management and administration of the community property and the wife’s
separate property. Even an ante nuptial contract was not a safeguard against this. The
husband’s possessed sweeping power that he could even alienate property without the
wife’s knowledge or consent. Though British administration abolished ‘community of
property’ i.e. joint ownership of property within marriage by husband and wife, through
the enforcement of the Married Women’s Property Ordinance of 1956, transfer of the
wife’s immovable property by an act inter vivos was prohibited without her husband’s
or the court’s consent. Additionally, though the legal position of a married woman
regarding her immovable property was modified by this legislation her position was
made worse than before as regards her movable property as these except for wages and
earnings could not be alienated inter vivos without her husband’s consent.”

5.2 Thesawalamai

Traditional Tamil law recognised a woman’s independent legal status, and her right to
own and control separate property, although it appears that under customary law the
husband was entitled to possess the dowry property and have the sole management
of it during marriage. Though the wife was recognized as owner of her property, the
Thesawalamai Code does not indicate that she had control over it independent of
her husband. Eventhough early Jaffna society was matriarchal, the geographical and
physical condition of arid Jaffna paved the way for the superior position of the husband
over the property of the wife’.

The customary as well as the statutory law of Thesawalamai recognises the principle
that a husband has a concrete interest in the wife’s property other than to control or
manage it.”’ In this regard, Thesawalamai partly reflected Roman Dutch Law concepts
regarding matrimonial property. Since the husband’s power of administration over
the community was inherent in the concept of community of property familiar to
Roman Dutch Law, this status was inevitably recognised judicially in the Thesawalamai
concept of community of property. This crystallized into the view that a husband
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Supra note 42, p42

Supra note 35, p 28-30

See Nagendra, Matrimonial Property and Gender Inequality — A Study of Thesawalamai (2008), p 275-278, p 286- 287.
Supra note 33, p. 193 at 202.

Supra note 72, p 292-293
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acquired and could exercise marital power over his wife’s property. Despite statutory
reforms granting women powers of management and administration they had not
enjoyed before, disposition of immovable property inter vivos required the husband’s
consent. This requirement has been the justification for continuing the concept of
marital power, even after legislative reform. Even court’s consent has been judicially
interpreted as ‘of the same order as the husband’s consent.” Thus it is considered that
court cannot emancipate the wife permanently from her husband’s right or duty of
protection with regard to immovable property.

Influenced by the general law courts even gave the husband exclusive powers of
management over thediathettam (property originally owned by both spouses -
community of the profits of the separate property and acquired by either of them by
their own efforts during marriage) 7*. When the marriage subsisted he was described
by court as the ‘sole and irrevocable attorney of his wife as regards alienation of that
property by sale or mortgage.” He could thus alienate and mortgage thediathettam
without the wife’s consent. The case of Easwaralingam accords with the principle that
the husband as manager has the sole right to invest the thediathettam money. He also
has the sole right to decide whether and when to sue for recovery”. Further, the wife
could not be sued alone as regards thediathettam’. This judicial trend continued despite
statutory reforms. Court has interpreted the Jaffna Matrimonial Rights and Inheritance
Ordinance of 1911 as supporting the inference that the husband has significant
powers of management over his wife’s property””. Three judges of the Supreme Court
agreed that ‘although a woman under the general law is a femme sole, the married
woman governed by Thesawalamai is still under the marital power of the husband.”
LPonnupillai v. Kumaravetpillai interpreted the Ordinance to conclude that a wife under
Thesawalamai needs to be protected by either the husband or court”.

The rights of the spouses under the Thesawalamai were based on the premise that
property in general belong to the family and that the husband as the head of the family
had the right to administer the property. He was thus treated as the manager of the
family property™. Although it was the property of the wife that was first used in giving
dowry, the Code does not empower the wife to alienate without associating the husband
when they are living together. In contrast, the husband had the right during coverture
to grant a dowry of any property belonging to the spouses. This difference in treatment
is accounted for by the husband’s exalted position in the family and the marital rights
awarded to him®'. The law awarded certain property rights to a widow that were not
available to a widower. This is attributed partly due to the fact that a husband was
considered the head of the family and thus able to fend for himself**.
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5.3 Kandyan law

The legal unity of the husband and wife under the English law and the community of
property under Dutch law has no place in the traditional Sinhala system. In as much as
the estates of husband and wife are entirely separate, the divorced wife was able to retain
her separate property.® Although a woman had separate property rights in traditional
Sinhalese law,* local elite influenced by Victorian values and trends in Roman Dutch
Law substantially modified the indigenous law on marital property, inheritance and
legitimacy, by statutory reforms introduced prior to independence. These reforms diluted

a woman’s rights in the area of matrimonial property and inheritance®.

Although several elements of probable or certain matriarchal influence are evident in
the early law e.g. relating to intestate succession,* except in a binna marriage, property
is passed according to strict patrilineal rule under the Kandyan Law.”

5.4 Land Development Ordinance No. 19 of 1935

The Land Development Ordinance makes provision for making state land grants for
agricultural purposes. It was revealed that generally priority is given to male applicants
during this process since land is granted for agricultural purposes.®® Furthermore, under
section 172(b) of this Ordinance, a table of inheritance is created that favour the eldest
male heir where the original owner dies intestate without naming his heirs.”

6. Right to File Action or Standing in Court (Locus Standi)

6.1 Thesawalamai

Though Thesawalamai law admits a separation of interest and property between husband
and wife, Wallinachy v. Cadergamer (1844) decided that a wife cannot maintain an
action against the husband to recover her dowry property until she gets a divorce™. In
Visvalingam the husband sued for himself and on behalf of his wife for the recovery
of a mortgage bond involving his and his wife’s inherited property. The court held
that the wife should be joined as a party and recognized the difference of her position
under Thesawalamai from that of Roman Dutch law where a woman becomes a minor
on marriage subject to the marital powers of her husband”. When action was filed
against the wife however, court held that the wife cannot be sued without joining her

husband®.
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Through the Jaffna Matrimonial Rights and Inheritance Ordinance 1956, Roman
Dutch law exerted a significant influence on Thesawalamai® that the court eventually
accepted the Roman Dutch Law applicable to women governed by the Thesawalamai as
regards the right to sue e.g. in Mariamma Swan J. declared that “it is a common ground
that a married woman governed by the Thesawalamai cannot sue alone. She must be
assisted either by her husband or obtain the sanction of the court to sue alone.”* In
Deveraja Macdonnell C.]. stated that the intention of the Ordinance was in fact to
deliberately refrain from interfering with the marital power of the husband”.

Thus, it could be concluded that although the Sri Lankan legal system does not expressly
recognise the concept of head of the household nor its synonymity with males, the
operation of multiple laws i.e. special laws, the general law and statutory law, in the
sphere of Sri Lankan private law has resulted in tacit recognition of the concept of ‘male
head of the household’ through the privileged position granted to males over females in
matters relating to marriage and family relations.

b) In Public Administration

The implications of the use of the head of the household concept within the administrative
processes in Sri Lanka seem to have been considered seriously for the first time following
the Tsunami of 2004.% This itself is an indication of the inadvertent nature in which the
concept has seeped into day to day affairs of the community and managed to institutionalise
itself within the administrative processes. An officer involved in public administration
who was interviewed was of the opinion that the continuation and progression of such
concepts are significantly influenced by cultural practices and values.”

Although the definition adopted by the Department of Census and Statistics is gender
neutral, the general public perception seems to attribute it to the husband, failing which
the eldest son.”® When questioned about this preference for males as head of household,
several officers of the administrative service in Sri Lanka were of the opinion that the
typical lifestyle of the Sri Lankan woman being brought up under the ‘orders’ of the
father, tends to create a culture of giving precedence to the husband’s ideas within the
marriage.” Referring to households where even when the husband is unemployed or
where the husband is away in military service the other family members tend to name
them as head of the household, Mr. Kodikara explained how the concept can even be
considered a traditional construct through attitudes that prevailed over a long period of
time.
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A study conducted by COHRE, Sri Lanka (2007) on the use of the head of the household

concept in Sri Lanka identified several areas of civil life where the concept is in use:

- Direct reliance on the concept in state administrative processes e.g. Revision of
Electoral Registers, House Holder’s List (Ministry of Public Administration
and Home Affairs), Application for admission to the first grade in State Schools,
Initial Report on Application for T.B. Assistance [Basic] (T.B. Assistance
Scheme of the Department of Social Services), Form for collecting details of
occupants in houses, business premises and buildings for security purposes (Sri
Lanka Police), Housing Damage Assessment and Social Verification Survey of
the North East Housing Rehabilitation Project (Ministry of Nation Building).
[See annexure for specimen forms]

- Indirect reliance on the concept in administrative processes through gender bias
e.g. Birth Certificate gives priority to the ancestry of the father, the application
form for obtaining a registered identity card for the first time requires only the
details of the father, only a woman complainant at a Police Station is inquired
about the details of her spouse. [See annexure for specimen forms]

- Use of the concept in relief and reconstruction programmes implemented
by state and/or non-state actors after exigency situations such as armed
conflict, natural disasters e.g. the form utilised for the North-East Housing
Reconstruction Programme (NEHRP) of the Ministry of Nation Building and

Estate Infrastructure Development'®

- Use of the concept in statistical surveys conducted at state level e.g. the
Department of Census and Statistics uses the concept extensively in conducting
census and surveys relating to labour force, income-expenditure etc.

Mr. Fernando from the Department of Census and Statistics who was interviewed
reiterated the fact that the concept has been in use for a long time and that the details of
the head of the household play a crucial part in analysing the socio-economic status and
categorisation of the family unit.

Interestingly, as early as the Ordinance No.5 of 1868 which provided for the first Census of
the island of Ceylon (undertaken in 1871), contained a form of ‘Householder’s Schedule’
which carries a column titled ‘Relation to Head of Family’ and a form of ‘Enumerator’s
Book’ which carries a column titled ‘Name of Head of Family’. Furthermore, the
instructions issued to the officials to carry out the Census stipulates:

“The name of the head of family must be entered opposite the figure 1 in the Schedule.
Then enter in same, i.e. first column, in order of relationship — Wife, Children,
Visitors, Servants (domestic), and Servants (outdoor). ™!

190 According to Mr. A Saarankan, Assistant Secretary, Ministry of Nation Building and Estate Infrastructure Development
(Development Division), this form was formulated under the guidance of local consultants to the World Bank and the

final draft was cleared by the World Bank.

1 Refer annexure for copies of the documents relating to the Census of 1871.
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In a majority of cases where the concept was used in administrative processes within
the country, heavy reliance was placed on ‘usage’ and without any definition on who is
required to sign/appear as ‘head of the household’. For instance, many ofhicials who were
involved in implementing these processes expressed the fact that they do not insist on a
male person when using this concept. Nevertheless, there was at least one instance where
there were gender sensitive guidelines in using the concept i.e. NEHRP requires joint
bank accounts, registers deeds and other documents in the names of both husband and
wife etc.'”

Why is the concept used in administrative structures?
Several interviews conducted with officials in the public sector dealing with public
administration presented the following justifications as regards the use of the concept of
head of the household in public administration in Sri Lanka:

o for purposes of identifying a family unit and its members (in relation to the

head of the household)

e one person being identified as the person responsible for that particular

household

e case of implementing administrative duties e.g. conducting census, distribution
of relief

Commenting on the work of the National Disaster Management Centre, Mr. N. D.
Hettiarachchi stated that there are no hard and fast rules which bind the Centre to the
concept of head of the household and that the concept is used as required. Explaining how
immediate emergency relief such as cooked meals is distributed during an emergency on
an individual basis as opposed to being identified as a family unit, he added that certain
relief projects implemented with foreign aid carry conditionalities imposed by the donor,
such as the requirement to distribute relief through welfare societies formulated within
IDP camps consisting of a minimum of 60% women.

Re-iterating these uses for the concept, several IT officials involved in compiling the
'Sri Lanka Government Network' of the Ministry of Public Administration and Home
Affairs (commenced in 2005) which when complete would carry information relating to
every member of a family unit belonging to all the Grama Niladhari divisions (i.e. lowest
administrative division) in the country in one centralised data base, opined that concepts
like head of the household founded on family relations would be irrelevant once a
system is in place that allows the state to identify information relating to the public on
an individual basis.

12 House, News Bulletin, Vol.1, Issue 2006/1 February-March 2006, North East Housing Reconstruction Unit (NEHRU), p.8
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When questioned about the pre-requisites to be identified as a head of the household, the
following criteria were generalised by the public officials:'*

o there is no gender discrimination in the concept,
e anyone who takes responsibility for the household,

e anyone who acts as the main economic provider and looks into the needs and
interests of the other members in the family,

e anyone who generally resides in the household and is constantly with the
family, and/or

e one who is generally the eldest member of the household

will qualify to be the head of a household. Some of the officials also added that a head of a
household does not enjoy any special benefits or privileges by virtue of being identified as
head of the household'" and one official stated that he sees no harm in there being such an
understanding between spouses.'” It was also pointed out that the head of the household
is not always important and that the concept does not detract from the importance of
other members in the family.

The information generated through these interviews illustrates several
important points:
* the concept of head of the household has been absorbed into administrative
procedures in Sri Lanka through usage and custom

* the concept is used in public administration predominantly for administrative
convenience

» the gender preference for males is not an administrative requirement but a
propagation of traditional practises and values

Some Statistical Data on the Use of the Concept in Sri Lankan Administrative
Practise

Research indicates that 30% of Sri Lankas households are managed exclusively by
females.'™ The following statistics were obtained from a study conducted in 2007 on
the impact of the head of the household concept in the aftermath of the tsunami:'” The
study was conducted in Hambantota, Matara and Galle in the Southern Province and

193 See list of interviewees for details of those who were interviewed from the public administration sector.

1% However, Mr. G.Y.L. Fernando, Director (Sample Survey), Census and Statistics Department stated that there may be
exceptions to this situation such as in the case of collection of income for purposes of Samurdhi relief, which is assigned to
the head of the household (interviewed on 02.05.2008).

195 Mr. Kumarasiri, Project Director, World Food Programme, Ministry of Nation Building and Infrastructure Development
interviewed on 03.04.2008

196 “Post Tsunami: Women and their Right to Own Property, Report of 100 Case Studies from the Southern and Eastern
Provinces in Sri Lanka, COHRE, Supra note 98, p1. See also Report of the Dialogue on: Joint Ownership and the Head of
the Household Concept, 31* October 2007, COHRE, p 10

17 Supra note 106, p 5-7
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in Ampara and Batticoloa in the Eastern Province. Responses were gathered from 100
women and the findings are summarised below.

Property
* 85% of the women said the property given by the government or private sector

was given in their husbands’ names although it had been in the wife’s name prior
to the tsunami.
* 3% of the women said the property was received in their name
* 3% said it was received in the name of a 3% party
» None said it was received in joint ownership
Documentation

* In 86% of the cases the husband had signed the form given by the government to
receive the land.

Onuly in 3% of the cases had the wife signed the above form.

There was one case where the husband signed the form and requested that the
land be granted in the wife’s name

85% of the women stated that the form had stated that the HOH should sign

3% said that the from did not contain any such specific instruction

Government Aid
» 60% of the women said that aid from the government had been received in
their husband’s name although granted with regard to property owned by the
women.

* 5% of the women said the aid was given in their names
* 2% of the women said it was given in the name of a third party

Legal/Other Action

* 30% of the women said they had taken legal action to claim the title for the property
given by the government for the damaged property which was in their names prior
to the tsunami

* 31% said they had instituted complaints

» 10% said they had taken other action
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Women'’s Perception
* 83% were of the view that women should have the right to their own property

* 4% were of the view that they did not need such a right

» 48% were of the opinion that certain problems could arise in the future as a result
of the property not being allocated in their names.

* 18% were of the view that they would not have to face any such problems as they

had absolute faith in their husbands



Chapter IlI
IMPACT OF THE USE OF THE CONCEPT

This section seeks to summarise the benefits and adverse effects resulting from the use of head
of the household concept within Sri Lanka.

a) The Case For: Beneficial Effects

» Administrative convenience i.e. identifies an individual who is accountable to the
state as regards one’s family

* Imposes a sense of responsibility on that individual towards the other family
members

* Helps to maintain a clear process of decision making and accountability within
the family which also contributes to maintain discipline and harmony within the

family

* The concept which is founded on traditional values such as respect for the father,
would not function in a manner that is detrimental to the well being of women
in this modern age of urbanization with higher levels of education and social
awareness'®

» Helps to retain strong family links between parents and children, even within
families in the urban settings. It was pointed out that this was especially so in
family units where there are children who are incapable of making decisions
on their own due to inexperience.

b) The Case Against: Adverse Effects

» The concept will be able to foster a culture of responsibility and accountability
within a family only in ideal circumstances i.e. where the head of the household
will ensure the contribution and consultation of other family members in
making decisions concerning the family

1% Mr. S. T. Kodikara, Secretary, Ministry of Agriculture, Land, Livestock and Health, Irrigation and Tourism of
the Western Province (Former Head of The E- Sri Lanka Government Network Project) interviewed on 04. 04. 2008
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* The concept violates international standards

The inequality of status based on gender that is implicit in the use of the concept of ‘head
of the household’, violates Sri Lanka’s international legal obligations under the following
legal instruments:

a) International Covenant on Economic, Social and Cultural Rights 1966 — Articles 2,
3 and 11 relating to the enjoyment of rights set forth in the Convention including
the right to adequate housing without discrimination between men and women.

b) Convention on the Elimination of All Forms of Discrimination against Women
1979 — particularly Articles 2, 5, 13, 15 and 16 on the state's obligation 7o take
all appropriate measures, including legislation, to modify or abolish existing laws,
regulations, customs and practices which constitute discrimination against women’ with
special reference to gender stereotyping and aspects of economic and social life and
marriage and family relations.

c) Convention on the Elimination of All Forms of Racial Discrimination 1965 - Articles
1, 5 and 7 on the state's obligation to prohibit and eliminate racial discrimination
in all its forms and to guarantee everyone's right without distinction based on race,
colour, or national or ethnic origin inter alia to housing and to adopt immediate and
effective measures, particularly in the fields inter alia of culture and information, to
combat prejudices that lead to racial discrimination. Article 1 of the Convention
defines ‘racial discrimination’ as any distinction, exclusion, restriction or preference
based on race, colour, descent, or national or ethnic origin which has the purpose or effect
of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of
human rights and fundamental freedoms in the political, economic, social, cultural or

any other field of public life

General Recommendation 21 of the Committee on the Elimination of Discrimination
Against Women in 1994 urges states not to define the rights and responsibilities of married
partners exclusively relying on customary law, which “offen result in the husband being
accorded the status of head of household and primary decision maker and therefore contravene

the provisions of the Convention”.'”

Significantly, the Concluding Observations of the Committee on the Elimination of
Discrimination Against Women in 2002 urged the government of Sri Lanka ‘%o develop
policies and programmes to improve the situation of women-headed households. . .including
recognising women headed households as equal recipients and beneficiaries of development
programmes.™°

19 Paragraph 16 (1)(c) of General Recommendation 21 of the Committee on the Elimination of Discrimination Against

Women, 13" Session, 1994 at http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#recom22

110 Paragraph 297 of Concluding Observations of the Committee on the Elimination of Discrimination Against Wom-

en: Sri Lanka 01.02.2002 at http://www.unhchr.ch/tbs/doc.nst/ (Symbol)/A.57.38%20(Part%201), paras.256-302.
En?Opendocument



Impact of the Use of the Concept

» The concept violates local constitutional standards relating to equality and non-
discrimination on following grounds:

- Creates a hierarchy in the household and confers more ‘power’ on one member

of the household

- Undermines the contribution of the other family members and they are sidelined
in policy making or programme designing.

- reinforces the idea of social leadership as being inherent exclusively in men and

that only the head (usually male) provides for the family.

- Identifying one head of the household based on conventional criteria leads to
stereotyping. For example, consider the following scenarios:

a) A family unit where a girl child provides the income, father is unemployed and the
grandmother has the title to the house: who should be the head of the household?

b) A family unit where the husband is unemployed and the wife is the sole provider:
who should be the head of the household?

¢) A family unit consisting of only minors e.g. where the children loose both parents:

who should be the head of t he household?

- The adverse emotional impact on the increasing number of female heads of
households who are confronted with the socially and officially established norm
that a male is the ‘head’, in addition to the emotional trauma involved in losing
a loved one e.g. land grants are made to the male head of the household and in
intestate succession preference is given to the male!

- Impact on political rights of women:

i.e. the acceptance of the concept of head of the household in administrative procedures
tends to relegate the status of women to a secondary position by which the male
‘head of the household “ is at best expected to represent the interests of the other
householders and at worst expected to authorise the existence and will of the other
householders e.g. by signing the householder’s list, voter registration forms etc. In
abusive households, this situation can led to the deprivation of many rights for
women including the rights to vote, access to aid and housing etc.,'

" Supra note 106
112 Interview conducted with Dr. Deepika Udagama, Head of the Department, Faculty of Law, University of Colombo on
04.04.2008
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» Impact on women’s right to property, which in turn impacts adversely on her
ability to:!?

- to take independent decisions regarding their property regarding ownership and
control

- enter into or dissolve marriage (through security of property ownership)

- secure the future of one’s children and to ensure economic empowerment and
independence.

In General Recommendation 21 of the Committee on the Elimination of Discrimination
Against Women 1994, the committee observed that:

“In most countries, a significant proportion of the women are single or divorced
and many have the sole responsibility to support a family. Any discrimination in
the division of property that rests on the premise that the man alone is responsible
for the support of the women and children of his family and that he can and will
honourably discharge this responsibility is clearly unrealistic. Consequently, any law
or custom that grants men a right to a greater share of property at the end of a
marriage or de facto relationship, or on the death of a relative, is discriminatory and
will have a serious impact on a woman’s practical ability to divorce her husband, to
support herself or her family and to live in dignity as an independent person.”™"*

Also noteworthy, is the UN-HABITAT Discussion Paper on Monitoring Housing Rights
which seeks to develop housing rightsindicators. Outlining the conceptual, methodological
and contextual concerns in building indicators for monitoring the realization of housing
rights the paper notes:

“The issue of definition and terminology for indicators will have to be addressed
in order to have an acceptable. monitoring and evaluation system for housing
rights. There has to be a balance between the need to have comparable cross-country
indicators and the need for indicators to accommodate contextual differences in the
nature and fulfillment of housing rights at the national and sub-national levels.
Similarly, there has to be clarity in the use of certain terminologies.

For instance, in this context, an issue that needs to be considered is the possible
gender bias in ‘head-of-household’ terminology. If the ‘head-of-the-household’ is
defined as being either the person who legally has title of the house, or the person who
brings in the largest proportion of household income, chances are most ‘heads-of-the-
household’ will be male. This is problematic in that it may serve to reinforce gender
stereotypes, albeit unwittingly. There is a case for developing a more appropriate
terminology, which does not reinforce gender hierarchies, as ‘head-of-the-household’
characterizations are likely to do.™"

113 See also Supra note 106, p7-8
"4 Supra note 109, Paragraph 28. See also paragraphs 30-35
!5 Discussion Paper, Expert Group Meeting on Housing Rights Indicators (26-28 November 2003), p.10



CHAPTER IV

CONCLUSION AND RECOMMENDATIONS

o The only existing definition to the concept of head of the household, used by the
Department of Census and Statistics is gender neutral.

o The adoption of the concept as well as its synonymity with males seems to be
coincidental:

a) Service tenure under the early Sinhalese Kings: the services were undertaken
predominantly by men, which resulted in the consequent land allocation to men. The
paravenia also passed among males in the family.

b) Portuguese and Dutch zombos:

- The ‘head’ tombos which preceded the ‘land’ tombos: the principle land
holder in the family was also the informant who inevitably was a male. This
person was prominently recorded in the ‘head’ tombo which then led to the
registration of the land (‘land’ tombo) under his name.

- Tombo registration created individual land rights even though this was not
the main objective of the colonisers. The stated objective was to have a ‘ready
reckoner of state dues from the productive land’.

- What is perhaps the most unintended effect of this process of registration
is the inadvertent institutionalisation or endorsement of the acceptance of
male members over female members in a family as ‘owners’ and thereby

‘heads’ of households.
c) British era:

British economic policy rendered land a marketable entity. By this time, the general
trend in the Sri Lankan system was that males had better access to land. This was
fostered by the consequent changes in the law introduced by the British to their liking.
Therefore, men had a better chance to compete for these resources/rights than women.
Consequently, women were sidelined even though it was not deliberately intended.

“The Sinhalese traditional practise of males dealing with outsiders on the familys
behalf was reinforced by the British, so the former “naturally” became their family’s
and the communitys spokesman. Thus they could propose and influence decision

31
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about which those whom they were (initially) representing remained ignorant.
Therefore, Sinhalese men started with an infinite advantage over their women in
dealing with the new reality of the colonial state™'®

Therefore, rather than the demands of the new economic policy, it was the dynamics of
the Sri Lankan context in which it was implemented and the inadequate awareness on
the part of the colonisers as regards the same that led to the institutionalisation of the
concept of head of the household and its synonymy with males.

“Therefore, it may be more accurate to view the gender transformation taking place
not so much as a move against women, but rather as a process advantageous to the

male heads of family™'”

o The law neither recognises the concept of head of the household expressly
nor its synonymy with males. The only indirect reference to it is through
gender discriminatory laws which encourage practises that foster the head of
the household concept.

o The concept is used in administrative practise merely for administrative
convenience and does not identify a male member of the household
as a requirement. The synonymy of the concept with males seems to be
propagated by mere long usage.

All these points are indicative of the tacit acceptance of a male member of the household
as head of the household through long usage, without due regard to its (adverse)
impact. During public workshops conducted by COHRE in Sri Lanka involving
officers in pubic administration, civil society engaged in relief and resettlement etc.,
views were solicited from the audience as regards application of the concept and the
necessity to continue its use. While administrative convenience and close links with Sri
Lankan culture in having persisted over a long period of time through socio-political
changes were advanced as major defences to mitigate the adverse effects and against
the abrogation of the concept, there was considerable agreement on the potential of
the concept to be abused in individual households given the high level of discretion
involved in the concept and the failure of the law to address the issue.

Noteworthy in this regard are the comments of UN-HABITAT for developing housing
rights indicators:

“...in the past, UN-HABITAT has suggested that with regard to security of tenure
indicators, percentages should be given by sex of the household head, counting
separately the women and men-headed households. This approach allows crucial
information for a gender based assessment of security of tenure. As UN-HABITAT
has noted, a number of field studies on security of tenure suggest that ‘women-headed
households often constitute a majority under the precarious tenure status. Using this

Y8 Supra note 13, p.143
7 Supra note 13, p.144
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arrangement, women will most likely be regarded as the ‘head-of-the-household’ only
if they are single or otherwise unaccompanied by a man. It is suggested, therefore,
that a more appropriate and accurate term be developed and utilized within the
framework of the set of housing rights indicators such as gender of person with legal

title to the home, or gender of person who contributes the largest share of household

income.” "8

Considering the (potential for) adverse effects created by the use of the concept in its
current form, the current study proposes to offer alternatives to the concept of head of
the household. The overarching considerations in developing new terminology are:

- Acknowledgment of the contribution by all members of the family to the
family’s economic stability

Acknowledgment of the contribution of all members of the family to
decision making

- Acknowledgment of the different family types (other than the nucleus
family) that are in existence today.

"8 Supra note 115
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a)

b)

Alternatives to the Concept of head of the household

Joint ownership of property™

Except for the primogenital conceptin the 3" Schedule to the Land Development Ordinance,
the current legal framework does not contain an express prohibition against the concept
of joint ownership.'® Therefore, the reluctance to grant joint ownership is primarily due
to a perception that single ownership is more convenient from an administrative point
of view. However, initiatives have already been taken on an ad hoc basis to recognise the
concept of joint responsibility e.g. the North East Housing Reconstruction Programme
issues documents regarding housing to maintain joint responsibility between husband and

wife.'!

In this option, any two or more members e.g. husband and wife, could sign the document
and assume responsibility on behalf of the matter concerned. While this does not take
away the possibility to ensure identification and responsibility, the objective is to prevent
concentration of responsibility or power on one person with the potential for abuse.
However, this option may be criticised for the presence of multiple users, which might
not be administratively convenient.

‘Occupant of the House’ or ‘One Who Assumes Responsibility’

Under this option, any member of the household who may be available and/or capable
may assume responsibility for the issue concerned. This would be a viable option for
‘unconventional family units’ that exist in society today with busy professional lives,
unconventional relationships, often without the presence/support of extended family.

While it meets the administrative requirement to identify a person in the household for
purposes of imposing responsibility regarding the issue concerned, constant changes in
the person who signs / assumes responsibility has potential for creating problems from an
administrative point of view.

Person who has the confidence and consent of everyone in the household
Under this option, any person who has the confidence and consent of the other family
members, who will not necessarily be the oldest male in the house would be able to be the
representative of the household and may also change according to the issue concerned.
While this would undoubtedly avoid the concentration of authority in one person and
thereby acknowledge the contribution of each member of the household to its economic
stability and decision making process, it is not without problems. Because, guaranteeing
that the person who appears as the representative has the consent of the other householders
and that such consent is not forced would be a crucial determinant of the viability of this
option and a mechanism would have to be devised to ensure the same.

' Interview conducted on 01.01. 2008 with Ayanthi Gurusinghe
120 Supra note 106, p3
2 Supra note 102
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d) Two Dotted Lines

A simple option would be to leave two dotted lines in the form concerned allowing any
two members of the household to sign the document and to assume responsibility in that
regard, without specifying the nature of the person required to do so. While this may be
a simple way to prevent concentration of authority in one person and to acknowledge
the contribution of more than one member of the household to its stability, the mere
simplicity may lead to its abuse.

35
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Annexures

4
North East Housing Rehabilitation Project -
Housing Damage Assessment and Social Verification Survey
Date of Survey Verified by: oot
Name of the Investigators: 1. House No.:
' 2. F].lc No: ’
| N -
Name of the Village/Town:
i.0 Displacement Condition: .
1.1 ~ Head of the Family (2) Name Sen )
\ _‘/ (b) Date ofgiirlh: o . (c) Age: .-’ -,
{d) Date of Marriage o s T
12, menily Particulas (2) No. of family Mesnbers: " (b)No.6fChildren ",
. (c) Children under. 1’2'-;fgzars: ' - (d) Chitdrcn between 13-18 yegrs
(¢) No. of Chilémn over 18 years supporting Parents: :
(f)No. of Childrgn over 18 years not supporting Parents:
13 Vlnerability condition: (2) Single Head (Male/Female) _
a (b) No. of Disabled Member ........ Parents/Breadwinners Children  Others
1. No. of disabled due to war:......... Parents/Breadwinners ~ Children  Others
ii. No. of disabled by other reasons :......... Parents/Breadwinners  Children Others
(c) No. of clders over 60 years:............. Head of the t’ami!y....,.. coveeer Others.....ooo
(d) No. of unaccompanied minor/orphans: '.
14 Displacement: (2) Were you displaced before? Yes/No )
(b) How many times displaced : () Years ofldisplucc_mcn:: )
15 Year of last return: , @
1.6 No. of family members yet to return: ~ »
1.7 Place of their present residence:
1.8 Due to the conflict (a) No. of family members lost/missing:: (b) No. of family members badly injured:
1.9 Occupation: (a) Lab.ourer: (b) Salaried: (c) Self employed:
110 Monthly family income Rs.: .11 Bank Account Yes/No
1.12 No. of carning members:

113 Do you have mechanized capital equipments: Yes/No

If yes give details:

20 _ Property Status
' 2.1 Land/House Ownership Status (a) Noland: (b) Owned : (c)Estate House:
{d) Public House: (e) Squatered (Govt/Private/Temple/Mosque/Church):

() How long the family occupied the land before the displacement:-

22 Present Housing Status: (a) Owned house:  (b)Rented: (¢) Living with relations/Friends
(d) Temporary shelter: (e) Living in vacated property:

23 Distance from Original Residence (Km):
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RESPECT WOMEN'S HOUSING RIGHTS

CENTRE ON
HOUSING RIGHTS
EVICTIONS

COHRE — Sri Lanka

106 1/1 Horton Place

Colombo 7

Sri Lanka.

Tel: +94.11.2693143, +94.11.4852105

Fax: +94.11.2693143
Email: srilanka@cohre.org

www.cohre.org/srilanka



